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M. G.Dua  for adjourning the case to the month of July, 1955.
(Magl};:) Lal ~n 13th April, 1955, the solicitors wrote a. letter
v of request to the Court at Panipat. which was
“ggs‘;vfallgisﬁfé’ received on 15th of April. 1955. A similar letter
was alsé written bv the solicitors to the plaintiff.
Chopra, J. The defendant, according to his statement, acted
' on this advice of his solicitors and did not appear

. at Panipat on 26th April. 1955.

| For all these reasons. 1 would accept this
appeal and set aside the ex parte decree passed by
the Sub-Judge. The case is remitted to the said
Court for being proceeded with and decided in
accordance with the law. The parties have been
dirécted to appear before the Sub-Judge on 13th
January, 1958. They shall bear their own costs
in this appeal, but the defendant shall pay Rs. 150
to the plaintiff as costs for setting aside the ex

parte decree, payment of which shall be condi- |

tion precedent.

K.S.K.

SUPREME COURT

Befmv? Sudhi Ranjan Das, C. J.. T. L. Venkataramu
Atyar, Sudhanshu Kumar Das, A. K. Sarkar and
Vivian Bose, JJ.

KHEM CHAND.—Anpellant.
) Nersus
T
HE UNION OF INDIA AND OTHERS,— Respondents.

- Civil Appeal No. 353 of 19575,

1957 ttuti .
I on of s (1850, _asctes 10 o s
. 13th Meaning of—0 ambzt of—"Reasonable Opportunity”’—
posed 40 pportunity to show cause against the pro-
punishment not given—Effect of.

| Held, th .
person fallinat A-rtl?le‘dm(l) no doubt provides that every
g within it holds office during the pleasure of
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the President or the Governor, as the case may be. The
language of both clauses (1) and (2) of Article 311 is pro-
hibitory in form and is inconsistent with their being merely
permissive and consequently those provisions have to be
read as qualifications or provisos to Article 310(1). The
limitations thus imposed on the exercise of the pleasure of
the President or the Governor in the matter of the dismis-
sal, removal or reduction in rank of Government servants
constitute the measure of the constitutional protection
afforded to the Government servants by Article 311(2).

Held further, that the reasonable opportunity envisag-
ed by Article 311(2) includes—

(a) An opportunity to deny his guilt and establish
his innocence, which he can only do if he is told
what the charges levelled against him are and
the allegations on which such charges are based;

(b) an opportunity to defend himself by cross-exa-
mining the witnesses produced against him and
by examining himself or any dther witnesses
in support of his defence; and finally

(c) an opportunity to make his representation as to
why the proposed punishment should not be in-
flicted on him, which he can only do if the com-
petent authority, after the enquiry is over and

after applying his mind to the gravity or other-
wise of the charges proved against the Govern-

ment servant tentatively proposes to inflict one
of the the punishments and communicates the
same to the Government servant.

Held, that when the Deputy Commissioner accepted the
report and confirmed the opinion of the Enquiry Officer that
the punishment of dismissal should be inflicted on the
appellant, it was on that stage being reached that the appel-
lant was entitled to have a further opportunity given to
him to show cause why that particular punishment should
not be inflicted on him. There is, therefore, no getting away
from the fact that Article 311(2) has not been fully com-
plied with and the appellant has not had the benefit of all
the constitutional protection and accordingly his dismissal

cannot be supported.

Case law reviewed and discussed.
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Appeal by S
Decree, dated the Ist Nov

pecial Leave from the Judgment and
ember, 1955, of the Punjab High

Court (Circuit Bench) at Delhi in Regular Second Appeal
No. 28-D of 1955, arising out of the Judgment and :Decree,
dated the 31st day of December, 1954, of the Court of the
Senior Subordinate Judge at Delhi, in Regular Civil Appeal
No. 685 of 1954, affirming the Judgment and Decree of
Subordinate Judge, Third Class, Delhi, in Suit No. 273/213

of 1953.
For the Appellant: Mr. Janardhan Sharma, Advocate.

For the Respondents: Mr. C. K. Daphtary, Solicitor-General
of India, (M/s. R. Ganapathy Iyer and R. H.
Dhebar, Advocates, with him).

JUDGMENT
The Judgment of the Court was delivered by

Das, C. J~—This appeal by special leave
gragted by this Court to the plaintiff-appellant
is directed against the judgment and decree

- passed on November 1, 1955, by a Single Judge

of the Punjab High Court sitting in the Circuit

Bench at Delhi in regular second appeal No. 28-D
of 1955.

The facts leading up to the present appeal are
shortly as.follows: On April 6, 1943, the appellant
Wwas appointed a sub-inspector under the Delhi
jf‘&udlt Fund. In February 1947, he was trans-
airé‘ed tg the Co—operatiVe Societies Department
) JE;)S ;d as sub-inspector in the Milk Scheme.
o DS; ,t194'z, the appellant was confirmed by the
the v fy}li y Commlss1oner of Delhi who was alsu
on Augustclw Registrar of Co-operative Societies.
the 'Rehabilitlgl'l& the appellant was transferred to
tive Seapnt ation Department of the Co-opera-
Tuly 1 194les and posted as sub-inspector. On
then Do 9, the appellant was suspended by the

eputy Commissioner, Delhi. On July 9




~

1949, the appellant was served with a charge-sheet
under rule 6(1) of the Rules which had been
framed, by the Chief Commissioner, Delhi to pro-

. vide for the appointment to the subordinate services

under his administrative control and the discipline
and rights of appeal of members of those services.
After formulating eight several charges the docu-

ment concluded as follows: “You are, therefore,

called upon to show cause why you should not be
dismissed from the service. You should also state
in your reply whether you wish to be heard in
person or whether you will produce defence. The

reply should reach the Assistant Registrar, Co-

operative Societies, Delhi, within ten days from
the receipt of this charge-sheet.” The charge-
sheet was signed by Shri Rameshwar Dayal who

- was at that time the Deputy Commissioner of Delhi

and was admittedly the authority competent to dis-
miss the appellant.

The appellant duly submitted his explana-

" tion in writing. One Shri Mahipal Singh,

Inspector, Co-operative Societies was appointed
by the Deputy Commissioner, Delhi the officer to
hold the enquiry. The appellant attended two
sittings before the Enquiry Officer and then ap-
plied to the Deputy Commsisioner to entrust the
enquiry to some Gazetted Officer under him. This
request of the appellant was rejected and he was
informed accordingly. Indeed, the appellant was
warned that the Enquiry Officer had been authoris-
ed to proceed with the enquiry ex parte if the ap-
pellant failed to attend the enquiry. The appel-
lant, however, did not, after October 20, 1949,
attend any further sittings before the Enquiry
Officer. The Enquiry Officer thereupon framed
four additional charges against the appella}nt,
namely, (1) for his refusal to attend the enquiry,
(2) for his refusal to accept the service of the order
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of the Enquiry Officer, (3) for his absence without
permission and (4) for his misconduct in snatching
away papers from one Mohd. Ishaq and using un-
parliamentary and threatening language.

It appears that at or about this time the ap-
pellant hecame involved in a criminal case on a
charge under section 307 of the Indian Penal Code
and. on October 30. 1949, he was actually arrested
but was released on bail two or three days later.
Eventually on May 20, 1950, the appellant was dis-
charged from the criminal charge.

On November 14. 1951, the appellant was
served with a notice signed by one Shri Vasudev
Taneja, Superintendent. The notice was in the
following terms: “Please note that vou are to
appear before Shri J. B. Tandon. I. A.S., Addi-
tional District Magistrate, on the 24th November,
1951, at 10-30 a.m., in his court room in connection
with the departmental enquiry pending against
you.” The language employed in the notice does
lend some support to the contention that the
Enquiry Officer, Shri Mahipal Singh. had not con-
cluded the enquiry entrusted to him and that the
departmental enquiry was still pending.

Pursuant to the notice the appellant appeared
E:fngf Shri J. B. Tandon and urged two points.
agains? h(‘l) that the enquiry of the charges framed
od Office anOught to have been held by a Gazett-
enquir ThO the District Court and (2) that the
o Wﬂlybs ould have been held in his presence.
the enquei noticed that bo-th the points related to
December 13 before Shri Mahipal Singh. On
port. After 1951, Shri J. B. Tandon made a re-
the notice cafle'mtmg the charge-sheet containing
cause why h Ing upon the appellant to show -

¥ fie should not be dismissed from service
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~‘and setting out the charges contained in the notice
~ and summarising the explanation submitted by
the appellant with regard to each of the charges
and reciting the prayer of the appellant that the
Enquiry Officer should be changed and the rejec-
tion thereof and the framing of additional
charges and the appellant’s absence from the en-
quiry with effect from October 20, 1949, the report
proceeded to set out the actual charges which
Shri Mahipal Singh was appointed to enquire into.
The report then stated that the enquiry with re-
gard to the first two charges had been held in the
- presence of the appellant and the rest were en-
quired into ex parte as the appellant had absent-
ed himself from the enquiry. Then the report
recited that twelve charges had been proved
against the appellant and he was given the bene-

fit of doubt in respect of charge No. (iii) and that

no charge-sheet had been given with regard to
charges Nos. (xiii) and (xiv) and that no en-
quiry had been held on those charges. Out
of the twelve charges said to have been
proved - against the appellant, Shri J. B.
Tandon found that no charge had been actually
framed in one case and, therefore, he reduced the
number of proved charges to eleven and proceeded
to base his recommendation on them. Aifter stat-
ing that the charges of embezzlement, acceptance
of illegal gratification and borrowing of money
from societies were so serious that even one of
them alone was sufficient to demand the appel-
lant’s dismissal and that the entries made in his
character roll disclosed that his work and con-
duct had not been satisfactory and explaining that
the enquiry had been held up by reason of the ap-
pellant having been challaned under section 307,
Indian Penal Code, Shri J. B. Tandon, in his re-
port, formulated the following points for con-
sideration: namely, (1) what penalty should be
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imposed on Shri

charges proved a
licence should be

Khem Chand for the eleven
gainst him?  (2) Whether his gun
cancelled and (3) whether the
dues of societies, which had been proved, might
be realised out of the security deposit furnished
by him? Then, after stating that a personal hear-
irig was given to the appellant who raised the two
points mentioned above and holding that there
was mno substance in either of them, paragraph 16
of the report ran as follows:—

“The charges of embezzlement, acceptance
of illegal gratification, making wrong
statement, misbehaviour at the time of
enquiry and refusal to receive orders
to attend enquiry which had been
proved against him are so serious that,
I am sorry, I cannot suggest lesser
punishment than dismissal from service
and he may be dismissed.”

The rgport also recommended that the appellant’s
gun licence be cancelled and that he be directed
to su1'~rer.1der his licence and deposit the gun in
;clh% district Malkhana and that the money, which
al been proved to have been taken by the ap-
ICJe lant from various societies, might also be re-
h?;ere%hf;'om the secu_.u.'w depnsit  furnished by
- Shri 3 1;;: is no pc:smve and definite statement
Singh haa - Tandon’s report that Shri Mahipal
formal 1o concluded the enquiry or submitted a
Tandon’s port. The general tenor of Shri J. B.
Mahipal S_report,_ however, suggests that Shri
Ingh did arrive at definite findings on

twelve char
he was not gie\i;enThe appellant’s grievance is that

Mahipa) Singh, if

Ire ’
Port has been exhibited in this case.
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At the foot of Shri J. B. Tandon’s report the Xhem Chand
following endorsement appears over the signature e yoion of

of the Deputy Commissioner, Delhi under date
December 14, 1951: “The report is approved.
Action accordingly.” Thereupon on December
17, 1951, a formal order was issued over the sig-
nature of the Deputy Commissioner, Delhi. It
was in the following terms:—

“I, the undersigned, do hereby dismiss Shri
Khem Chand, sub-inspector, Co-opera-
tive Societies, Delhi, from the Govern-

ment Service with effect from the date

of this order. He has been found guilty

of the charges of embezzlement, accep-

tance of illegal gratification, making

wrong statement, misbehaviour at the

time of the enquiry and refusal to receive

order to attend the enquiry. I further

order that money which has been proved

to have been taken by Shri Khem Chand

from various societies be recovered from

the security deposit furnished by him.”

On March 15, 1952, the appellant appealed to the
Chief Commissioner, but his appeal was dismissed
on December 8, 1952. Thereafter the appellant
served a notice of suit on the respondents under
section 80 of the Code of Civil Procedure and on
May 21, 1953, filed civil suit No. 213 of 1953 com-
plaining, inter alia, that Article 311(2) had not
been complied with. The suit was decreed by the
Subordinate Judge, Delhi, on May 31, 1954, declar-
ing that the plaintiff’s dismissal was void and in-
operative and that the plaintiff continued to be in
the service of the State of Delhi at the date of the
institution of the suit and awarding costs to the
plaintiff. The Unjon of India preferred an appeal
against the judgment of the Subordinate Judge,

India
and others
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Delhi, but the appeal was dismissed by the Senior
Subordinate Judge, Delhi on December 21, 1954,
and the decree of the trial court was confirmed.
A second appeal was taken by the defendants to
the Punjab High Court. By his judgment dated
November 1, 1955, the Single Judge held that
there had been a substantial compliance with the
provisions of Article 311 and accordingly accept-
ed the appeal, set aside the decree of the courts
below and dismissed the plaintifI's suit. On Septem-
ber 6, 1956, the plaintiff obtained special leave
from this Court and ‘has preferred this appeal
against the order of the lecarned Single Judge.
The appellant has also been allowed to prosecute
the appeal in forma pauperis.

PUNJAB SERIES fvoL. xa

In the courts below a point was raised as to
whether the appellant was a member of any of the
services referred to in Article 311. But it was con-
Cefied before the High Court and has also been ad-
mitted before us that the appellant was such a
mgmber and consequently that point does not
Zﬂse' The only point that has been canvassed
X7:;2‘221‘};3}1115, as it had been before the High Court. is:
of showi appellant given a rcasonable opportunity
taken | ng cause aggmst the action proposed to be

n regard to him ? |

servg;levfr?t}lls nohdISpute that the appellant was
quired by rula1 (c; arge-sheet on July 9. 1949, as re-
ed by the Che' fOf the Rules which had been fram-
governed thelefGl CommlySSioner, Delhi and which
It is also cOnce(f pellant’s conditions of service.
appeared at t ed th‘%t the appellant actually
Officer, Shri WO hearings before the Enquiry

» ©hr1 Mahipa] Singh, but that subsequent-
er of the enquiry to some




VOL. XI] INDIAN LAW REPORTS - 1071

other officer and that that prayer ‘having been
refused he did not take any further part in the
enquiry before that officer. There is no grievance
that no opportunity had been given to him to de-
fend himself against the charges levelled against
him in that enquiry. It is also an admitied fact
that some time after the appellant was discharged
from the g¢riminal case, he received a notice on
November 14, 1951, requiring him to appear before
Shri J. B. Tandon on November 25, 1951, in con-
nection with the pending enquiry. The appellant
did appear on the appointed day, had been given
a personal hearing and in fact raised the several
objections against the enquiry held by Shri
Mahipal Singh. His only grievance is that, after
Shri J. B. Tandon had made his report on Decem-
ber 13, 1951, recommending the dismissal of the
appellant and the Deputy Commissioner had on
the very next day approved of the report and pro-
posed to take action accordingly, the _appellant
was not given an opportunity to show cause
against the action so proposed to be taken in re-
gard to him, as he was entitled to under Article
311 of the Constitution.

In order to appreciate the arguments advance-
ed by learned counsel for the parties, it is neces-
sary at this stage to 'set out the provisions of the
Constitution bearing on them. The relevant por-
tions of Articles 310 and 311 of the (;onstitutlon,
which substantially reproduce subsections 1), (2)
and (3) of section 240 of the Government of India

Act, 1935, are as follows:—

“310(1) Except as expressly provided by S’chl:

Constitution, every person Whp is ki
member of a defence service OT of a c1v.1
service of the Union or of an All—Inchg
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service or holds any post connected with
defence or any civil post under the
Union, holds office during the pleasure
of the President. and every person who
is a member of a civil service of a State

. or holds any civil post under a State
holds office during the pleasure of the
Governor of the State.

311(1) No person who is a member of a
civil service of the Union or an All-India
service or a civil service of a State or
holds a civil post under the Union or a
State shall be dismissed or removed by
an authority subordinate to that by
which he was appointed.

(2) No such person as aforesaid shall be dis-
missed or removed or reduced in rank
until he has been given a reasonable op- |
portunity of showing cause against the |

action proposed to be taken in regard to
him :

Provided

(3) If any question arises whether it is
reasonably practicable to give to anv
Person an opportunity of showing cause
?}lllder clau§e (2). the decision thereon of
fe(:n suthomt_v empowered to dismiss or
rann Vt?s Stllllch person or to reduce him in
o to’ ?h € case may be, shall be final”

e question canvassed before us




K
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depends on a true construction of the aforesaid
provisions and in particular on the view we take
as to the meaning, scope and ambit of Article
311(2). In Parshotam Lal Dhingra’s case (1), it
was said that the word “removed” was not in sec-
tion 240(3) but had been introduced in. Article
311(2). It may be mentioned that although the

word “removed” was not actually used in section

240(3), the reference to dismissal, according to
section 277, included a reference to removal.

Article 310(1) no doubt provides that every
person falling within it holds office during the
pleasure of the President 6r the Governor, as the
case may be. The language of both clauses (1)
and (2) of Article 311 is prohibitory in form and
was held by the Judicial Committee in High Com-
missioner for India v. I. M. Lal (2), to be inconsis-
tent with their being merely permissive and con-
sequently those provisions have to be read as quali-
fications or provisos to Article 310(1) as has been
held by the Judicial Committee in that case and
recently by this Court in Parshotam Lal Dhingra
v. The Union of India (1), in a judgment pro-
nounced on November 1, 1957. . The limitations
thus imposed on the exercise of the pleasure of the
President or the Governor in the matter of the
dismissal, removal or reduction in rank of Govern-
ment servants constitute the measure of the con-
stitutiongl protection afforded to the Government

servants by Article 311(2).

Clause (1) of Article 311 is quite exp.licit and
protects government servants of the kinds re-
ferred to therein by providing that they cannot

T St

(1) A.I.R. 1958 S.C. 36.
(2)) L.R. (1948) 75 L.A. 225 at P. 241.
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be dismissed, or removed or refiuced ir{ rank by
a lesser authority than that which appointed them.
Likewise clause (2) protects government servan'ts
against being dismissed, removed or reduced in
rank without being given a reasonable oppor-
tunity to show cause against the action proposed
to be taken in regard to them. As has been ex-
plained by this Court in Parshotam Lal Dhingra's
case, the expressions ‘dismissed’. ‘removed’ and
‘reduced in rank’ are technical words taken from
the service rules where they are used to denote
the three major categories of punishments.

In exercise of powers conferred by section
96-B(2) of the Government of India Act, 1915, the
Secretary of State in Council framed Civil Service
(Governors Provinces Classification) Rules. Rules
(x) and (xiii) of those rules provided that local
Government might, for good and sufficient reasons.
inflict the several punishments therein mentioned
on persons therein indicated. Rule (xiv) pres-
cribed the procedure for all cases in which dis-
mls'sa.l, removal or reduction in rank of any officer
was intended to be ordered. These rules were
reprqduced with some modifications in the Civil
;ervmes (Classification, Control and Appeal)
b;rﬂ‘f}sle g?;s?t;:ere% on MaY 217, 1939. promulgat_ed
of the sam y of State in Cquncﬂ in exercise
Governme 1’(131: I;(;V;erds. under section 96-B of the
rules specifieq ser\lrelr? i;ft 1915. .Rule 49 of t}Tose
ments which coulq o ersnt kinds 'of punish-
be imposed uioon ‘éh good and sufficient reasons,
therein specifiad Re lmembers of the services
(xiv) with greater du e 55 reproduced old rule

etails. Tt provided:

“Without pre
Public §
order of

Judice to the provisions of the
€rvants (Inquiries) Act. 1850, no
dismissal, removal or reduction
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shall be passed on a member of
a Service (other than an order
based on facts which have led to his con-
viction in a criminal court or by a Court
Martial) unless he has been informed in

" writing of the grounds on which it is

proposed to take action, and has been
afforded an adequate opportunity of
defending himself. The grounds on
which it is proposed to take action shall
be reduced to the form of a definite
charge or charges which shall be com-
municated to the person charged, to-
gether with a statement of the allega-
tions on which each charge is based and
of any other circumstances which it is
proposed to take into consideration in
passing orders on the case. He shall be

‘required, within a reasonable time, to

put in a written statement of his defence
and to state whether he desires to be
heard in person. If he so desires, or if
the authority concerned so direct, an
oral inquiry shall be held. At that
inquiry oral evidence shall be heard as
to such of the allegations as are not-ad-
mitted, and the person charged shall be
entitled to cross-examine the witnesses,
to give evidence in person and to have
such witnesses called, as he may wish,
provided that the officer conducting.the
inquiry may, for special and sufficient
reason to be recorded in writing, refuse
to call a witness. The proceedings sh.all
contain a sufficient record of the evid-
ence and a statement of the findings and
the grounds thereof. This rule shall
not apply where the person concerned
has absconded, or where it is for other
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reasons impracticable to communicate
with him. All or any of the provisions
of the rule may, In exceptional cases,
for special and sufficient reasons to be
recorded in writing, be waived, where
¢ there is a difficulty in observing exactly
the requirements of the rule and those
requirements can be waived without
injustice to the person charged.”

Similar rules were framed and are to be found in
the Indian Railway Establishment Code which
governs the railway servants. Rule 6 of the Rules
framed by the Chief Commissioner, Delhi, referred
to above, is more or less on the same lines.

In R. Venkata Rao v. Secretary of State for
India (1), it was held, with reference to the rules
made under section 96-B of the Government of
India Act, 1915, that while that section assured
that the tenure of office, though at pleasure, would
not be subject to capricious and arbitrary action,
b.ut would be regulated by the rules, it gave no
ilght to the appellant, enforceable by gction, to .

old his office in accordance with those rules. It |
glas held that section 96-B and the rules made
Ofel’;;linderonly made provisions for the redress
positios‘;?fnt%es by administrative process. The
rather ims e Government servants was, therefore,
the pie ecure, for his office being held during
of Indi:SXri of the Crown under the Government
derogate fr(i) , 1?}15, the rules could not override or
rules couly :(l)t be statute and the protection of the
lify the statute i?cs?llfforced by action so o to nu
the Governmert . The only protection ‘that
Servants had was that, by virtue

(1) LR (1936) 64 1.A. 55
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-of section 96-B(1), they could not be dismissed by

an authority subordinate to that by which they
were appointed. The position, however, improved
to some extent under the 1935 Act which, by sec-
tion 240(3), gave a further protection, in addition
to that provided in section 240(2) which reproduced
the protection-of section 96-B(1) of the Govern-
ment of India Act, 1915. We have, therefore, to
determine the true meaning, scope and ambit of
this new protection given by section 240(3) of the
Government of India Act, 1935, which has been re-
produced in Article 311(2).

The majority of the Judges of the Federal
Court (Spens, C. J., and Zafarulla Khan, J.) in
I. M. Lall’'s case (1), took the view that in sub-
section (3) of section 240 there had been enacted
provisions of a very limited scope in permanent
statutory form as compared with the provisions
under the rules considered in Venkata Rao’s case.
Further down, after referring to the fact that prior
to 1935 a sort of protection for the servants of the
Crown provided by subsection (3) was merely to
be found in the rules, many and various and liable
to change, their Lordships proceeded to state that
from those rules had been picked out and enacted
in the section itself certain limited specific provi-
sions only. The majority of the Federal Court at
page 138 construed section 240(3) as follows:—

“In our judgment the words * “aga}inst the
action proposed to be taken in regard
to him” require that there should .be
a definite proposal by some authomty
either to dismiss a civil servant or to
reduce him in rank or alternatively to

(1) (1945) F.C.R. 103, 136.

g
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dismiss or reduce him in rank as and
when final action may be determined
upon. It should be noted that the sub-
section does not require any inquiry,
any formulation of charges, or any op-
portunity of defence against those
charges. All that it expressly requires
is that where it is proposed to dismiss
or reduce in rank a civil servant he
should be given reasonable opportunity
of showing cause against the proposal
to dismiss or reduce him. It is also
significant that there is no indication as
to the authority by whom the action is
to be proposed. It does, however, seem
to us that the subsection requires that
as and when an authority is definitely
proposing to dismiss or to reduce in
rank a member of the civil service he
shall be so told and he shall be given
an opportunity of putting his case
against the proposed action and as that
opportunity has to be a reasonable op-
portunity, it seems to us that the sec-
tion requires not only notification of
the action proposed but of the grounds
on which the authority is proposing
that the action should be taken, and
’:):atgig;i F;:;son E(l)nce_rned must then
represomtas, sona e time to make his
action and ?fr: > ogains)  the propf)se_d
proposed to betg;ounds on which it is
that in some eca:ese nt It'1 i Sugge§ted
to indicate {f N it will be sufﬁc1ent
on which th e cnarges, the evidence
and to mal. ose charges are put forward
person can e 1t cleari that L{nless the
200d cause On‘that 1pformatlon show

against being dismissed or
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reduced if all or any of the charges are Khem Chand
proved, dismissal or reduction in rank The Union of
' will follow. This may indeed be suffi- India

cient in some cases. In our judgment 2°d others
each case will have to turn on its own Dm.
facts, but the real point of the sub-

section is in our judgment 'that the

person who is to be dismissed or reduc-

ed must know that that punishment is

proposed as the punishment for certain

acts or omissions on his part and must

be told the grounds on which it is pro-

posed to take such action and must be

given a reasonable opportunity of show-

ing cause why ‘such punishment should

not be imposed. That in our judgment

involves in all cases where there is an

enquiry and as a result thereof some

authority definitely proposes dismissal

or reduction in rank, that the person
concerned shall be told in full, or ade-

quately summarised form, the results

of that enquiry, and the findings of the
enquiring officer and be given an op-
portunity of showing cause with that
information why he should not suffer

the proposed dismissal or reduction of

rank.”

The above passage indicates that in the view of the
majority of the judges of the Federal Court sec-
tion 240(3) corresponding now +to article 311(2)
does not “require any inquiry, any formulation of
charges or any opportunity to defend against those
charges.” According to them “all that it expx.‘essly
requires is that where it is proposed to disml‘s‘s or
reduce in rank a civil servant he should be given
reasonable opportunity of showing cause against
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oposal to dismiss Or reduce bim". Their
d that as that opportunity had to be
a reasonable opportunity the section must l?e taken
to require ‘not only notification Qf the action pro-
posed but of the grounds on which the authority
is proposing that the action should be taken ‘and
that the berson concerned must then be given
reasonable time to make his representations against
the proposed action and the grounds on which it is
proposed to be taken”. It is guite clear that the
majority of the Federal Court put a somewhat
narrow interpretation on the relevant provision in
that they considered that the requirement of
reasonable opportunity contemplated by i1t arose
only at a later stage when the competent authori-
ty definitely proposed to take a particular action
and that this opportunity did not cover the earlier
stage where charges were formulated and enquired
into.

1080

the pr
Lordships adde

Varadachariar. J.. in his dissenting judgment
topk much the same view on this point as did the
High Court. The High Court observed as follows:

“The plaintiff's contention is that this op-
pgrtunity should have been afforded to
him after the finding of the enquiring
ofﬁ({er had been considered and the
punishment decided upon. With this
C(?ntention We are unable to agree
Eght charges were scrved on the plain-
;1 and at the end he was asked to
fnic;\SV dcause whyv he should not be dis-
jeetefi t removed or reduced or sub-
fe o O such other disciplinary action
o encfompetent authority may think
Rty orce for breach of Government

and conduct unbecoming to the
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Indian Civil Service. He was aware Khem Chand
fI'OI.n the.very start of the GHQUiI'y The Ufl.ion of
* against him that removal from service India
was one of the various actions that 2°¢ others
_ could have been taken against him in Das, C. J.
the event of some or all the > charges
being established, and in this sense he
was showing cause during the course of
the inquiry against the action pro-
posed. The plaintiff’'s contention that
there should be two enquiries, the first
to establish that he had been guilty
and the second to determine what
should be the appropriate punishment,
and that in each stage he should have
reasonable and independent opportu-
nities to defend and show cause does
not appear to be correct or intended by

the Legislature (1).”

In agreement with the High Court Varadachariar
J., held that the requirements of subsection (3) of
section 240 demanded nothing beyond what was
required for compliance with the provisions of rule
55 of the Civil Services (Classification, Control and
Appeal) Rules. His Lordship found nothing in the
language of clause (3) to indicate that anything
more or anything different was contemplated or
to suggest that a further opportunity was to be
given after the enquiry had been completed ir.1 :che
presence of the officer charged and the enquiring
officer had made his report. The learned Judge
was unable to accept the suggestion that the words
of the statute were appropriate only to the gtage
when the authorities would be in a position to indi-
cate definitely what action they intend.ed to take,
namely, whether it was to be one Qf dlsmlss:aI or
one of reduction and that this could be p_redlcated

(1) (1944) LL.R. 25 Lah. 325, 347, 348.
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only after the

report.
In our judgmen
be accepted as a comp

Enquiring officer had made his

t neither of the two views can
letely correct exposition of
the intendment of the provisions of section 240(3)
of the Government of India Act, 1935, now em-
bodied in Article 311(2) of the Constitution. In-
deed the learned Solicitor-General does not con-
tend that this provision is confined to guaranteeing

to the Government servant an opportunity to be
given to him only at the later stage of showing

cause against the punishment proposed to be im-
posed on him. We think that the learned Solicitor-
General is entirely right in not pressing for such
a limited construction of the provisions under con-
sideration. It is true that the provision does not.
in terms, refer to different stages at which op-
portunity is to be given to the officer concerned.
All that it says is that the Government servant
must be given a reasonable opportunity of showing
cause against the action proposed to be taken in
regard to him. He must not only be given an
opportunity but such opportunity must be a
reasonable one. In order that the opportunity to
show cause against the proposed action may be
regarded as a reasonable one. it is quite obviously
Eecessary that the Government servant should
{}?;’f}’lﬁhehOpportunity to say, if that be his case.
i e has not.'been guilty of any misconduct to
tl" any punishment at all and also that the
iii*cl}i:ular punlshment proposed to be given is
Both ﬂfll’:s)re 1dras‘clc and severe than he deserves.
tion of p uenri) Eas have a direct bearing on the ques-
N Shomo shment and may well be put forward
ment. Tt fhf’a‘}Se against the proposed punish-
as we think lis;; Is the correct meaning of the clause,
is open to th cl}S, what consequences follow? If it
vision to ¢ ‘: overnment servant under this pro-
ontend, if that be the fact. that he is not
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- guilty of any misconduct then how can he take Khem Chand
that plea unless he 1is told what misconduct is The U:;}on of
alleged’against him? If the opportunity to show  India
cause is to be a reasonable one it is clear that he 20 otbers

- should be informed about the charge or charges Das, C. J.

- levelled against him and the evidence by which
it is sought to Be established, for it is only then

that he will be able to put forward his defence.

- If the purpose of this provision is to give the

4 = Governmnet servant an opportunity to exonerate
himself from the charge and if this opportunity

~ is to be a reasonable one he should be allowed to
show that the evidence against him is not worthy
of credence or consideration and that he can only
do if he is given a chance to cross-examine the
witnesses called against him and to examinehim-

- self or any other witness in support of his defence. -

- All this appears to us to be implicit in the langu-

? - age used in the clause, but this does not exhaust .

 his rights. In addition to showing that he has mot

- been guilty of any misconduct so as to merit any

punishment, it is reasonable that he should also

hdve an opportunity to contend that the charges

proved against him do not necessarily require the

particular punishment proposed to be meted out

to him. He may say, for instance, that although

,’ _he has been guilty of some misconduct it is not of

~ such a character as to merit the extreme punish-

- ment of dismissal or even of removal or reduction
in rank and that any of the lesser punishments
ought to be sufficient in his case.

To summarise: the reasonable opportun’ity
" envisaged by the provision under consideration
includes—

(a) An opportunity to deny his .guilt‘ and
establish his innocence, which he can
only do if he is told what the charges
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lovelled against him are and the

allegations on which such charges are
based;

(b) an opportunity to defend himself by
cross-examining the witnesses produc-
ed against him and by examining him-
self or any other witnesses in support
of his defence: and finally

3

(c) an opportunity to make his representa-
tion as to why the proposed punish-
ment should not be inflicted on him,
which he can only do if the competent
authority, after the enquiry 1is over
and after applying his mind to the
gravity or otherwise of the charges
proved against the Government servant
tentatively proposes to inflict one of
the three punishments and communi-
cates the same to the Government
servant.

In short the substance of the protection provided
by rules, like rule 55 referred to above, was bodily
ll‘fted out of the rules and together with an addi-
glopng opportunity embodied in section 240(3) of
A& Lovernment of India Act. 1935. so as to give a
statutory protection to the Government servants
and has now been incorporated in Article 311(2)

SO as to convert th . . . :
e protect
safeguard, p ction into a constitutional

Clus;zf iintisu.ppm‘t for our above mentioned con-
inI. M. L all? Judgment ‘of the Judicial Committee
ing a portions case. It is truc that after quot-
of the majorit Offthe Passage from the judgment
their Lordsh; v of the Federal Court set out above
with the vie p: at page 242 stated that they agreed

W taken by the majority of the Federal
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“In their opinion, subsection 3 of 'section 240

was not intended to be, and was not, a

" reproduction of rule 55, which was left

unaffected as an administrative rule.
Rule 55 is concerned that the -civil
servant shall be informed “of the
grounds on which it is proposed to take
action”, and to afford him an adequate
opportunity ofi .defending  himself
against charges which have to be re-
duced to writing; this is in marked
contrast to the statutory provision of
“a reasonable opportunity of showing
cause against the action proposed to be
taken in regard to him”. In the opinion
of their Lordships, no action is proposed
within the meaning of the subsection
until a definite conclusion has been
come to on the charges, and the actual
punishment to follow is provisionally
determined on. Before that 'stage, the
charges are unproved and the suggest-
ed punishments are merely hypotheti-
cal. It is on that stage being reached
that the statute gives the civil servant
the opportunity for which subsecti.on
3 makes provision. Their Lordships
would only add that they see no di.fﬁ-
culty in the statutory opportunity being
reasonably afforded at more than one
stage. If the civil servant has beep
through an inquiry under rule 55, it
would not be reasonable that he “sholﬂd
ask for a repetition of that stage, if duly
carried out, but that would not exhaqs,t
his statutory right, and he would still

Court, but their Lordships did not stop there and hem Chasd
went on to say: :

Ve
“The ‘Union. of
India
‘and. others

Das, C: J.
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be entitled to represent against the
punishment proposed as the result of
the findings of the inquiry.”

The above passage quite clearly explains that the
point on which their Lordships of the Judicial
Committee agreed with the majority of the
Federal Court is that a further opportunity is to
be given to the Government servant after the
charges have been established against him and a
particular punishment is proposed to be meted
out to him. The opening sentence in the above
passage, namely, that section 240(3) was not a
reproduction of rule 55 and that rule 55 was left
unaffected as an administrative rule does seem to
suggest that section 240(3) is not at all concerned
with the enquiry into the charges which comes at
the earlier stage, but a close reading of the rest
of that passage will indicate that in their Lord-
ships’ view the substance of the protection of rule
55 is also included in section 240(3) and to that is
Supera.dded, by way of further protection, the
necessity of giving yet another opportunity to the
Government servant at the stage where the
charges are proved against him and a particular
ggrllsh}rlr}ent is te;ntatively proposed to be inflict-
oppOI;tuLT;. g‘l}en* Lordsips referred to “statutory
than one S‘{C el,flg rea_sonably afforded at more
nities at mjrge" that is to say, that the opportu;
Within the o e Siage_s than one are comprised
itself, Of cgﬁgr unity contemplated by the statute
se, 1f the Government servant has

been through the enqui ;
not be reasonab] quiry under rule 55, it would
tion of that ut e that he should ask for a repeti-
plies that i noage’ if duly carried out, which im-
55 or any analoegq““.‘/ has beﬁen held under rul.e
cular servant thinui rule applicable to the parti-
him to ask for a 1t will be quite reasonable for
0 enquiry. Therefore, in a case
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where there is no rule like rule 55 the necessity
of an enquiry was implicit in section 240(3) and is
so in Article 311(2) itself. Further their Lord-
ships say that an enquiry under rule 55 “would
not exhaust his statutory right and he would still
be entitled to make a representation against the
punishment proposed as the result of the findings
of the enquiry”. This clearly proceeds on the
basis that the right to defend himself in the en-
quiry and the right to make representation against
’ the proposed punishment are all parts of his “sta-
tutory right” and are implicit in the reasonable
opportunity provided by the statute itself for the
protection of the Government servant.
The learned Solicitor-General appearing for
the Union of India, then, contends that assuming
 that the Government servant is entitled to have
an opportunity not only to show cause against his
guilt but also an opportunity to show cause against
the punishment proposed to be inflicted on him,
the appellant in the present case has had both
such opportunities, for by the notice served on
him on July 9, 1949, the appellant was called up-
on to show cause against the charges as well as
against the punishment of dismissal in case tl.me
charges were established. He points out that in
I. M. Lall’s case the notice given to I M. La%l
did not specify dismissal as the only and parti-
cular punishment proposed to be imposed on him,
but called upon him to show cause why he S_hOUId
not be dismissed, removed or reduced or subjected
to such other disciplinary action as the competent
authority might think fit to enforce, whereas 1n
the present case the notice referred to 'abo.ve
clearly indicated that the punishment of dis-
missal alone was proposed to be inflicted.
The learned Solicitor-General in support of

i ; i f the
his contention relies on the observations o
majority of the Federal Court quoted above and

i
3
i

.
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ular on the passage where their Lord-
e cases it would be quite
the evidence

in partic :
ships stated “that in som
sufficient to indicate the charges.
on which those charges are put forward and to
make it clear that unless the person can on that
information show good causc against being dis-
missed or reduced in rank if all or any of the
charges are proved, dismissal or reduction in rank
would follow and that this would be sufficient in
some cases.” He also strongly relies on the cir-
cumstance that their Lordships of the Judicial
Committee, after quoting the above passage, stated
that they agreed with the view taken by the
majority of the Federal Court. But as we have
already explained, the other observations of their
Lordships of the Judicial Committee, which
follow immediately, quite clearly indicate that
what they agreed with was that a second opportu-
nity was to be given to the Government servant
concerned after the charges had been brought
home to him as a result of the enquiry. Their
Lor'dShi‘pS made it clear that no action could. in
their view, be said to bc proposcd  within  the
I}?eanmg of the section until a definite conclusion
piii}fen come to on the charges and the actual
nishment to follow was provisionally deter-
mlr}ed on, for before that stace the charges re-
mained unproved and 11 . .7(‘ eoc arg(s re
were merely h othnt' e Stl'ﬁosth punishments
stage being~re§£h de ical and that it was on that
civil servamt ed that .tho sfatut.o gave the
(3) made DroviseiooppOrtumty for which subsection
= n. A close perusal of the judg-
Committee in I. M. Lall's

- that the decisi in that

case d v e decision in tha

tunityliﬁiot broceed on the ground that an oppor-
) not been given to I M. Lall against

the pro
posed puni
. shment m s e i
notice several t merely because in  the

case will, however, shoy

but  the decisio Punishments  were  included,

I proceeded reallv on the
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ground that this opportunity should have
been given after a stage had been reached
where, the charges had been established and the
competent authority had applied its mind to the
gravity or otherwise of the proved charges
tentativély and proposed a particular punish-
ment. There is, as the Solicitor-General fairly
concedes, no practical difficulty in follow-
ing this procedure of giving two notices at the
two stages. This procedure also has the merit of
giving some assurance to the officer concerned
that the competent authority maintains an open
mind with regard to him. If the competent au-
thority were to determine, before the charges
were proved, that a particular punishment would
be meted out to the Government servant con-
cerned, the latter may well feel that the competent
authority had formed an opinion against him,
generally on .the 'subject-matter of the charge or,
at any rate, as regards the punishment 1tsg1f.
Considered from this aspect also the constljuctlon
adopted by us appears to be consonant with .the
fundamental principle of jurisprudence that jus-
tice must not only be done but must also be seen
to have been done. .

It is on the facts quite clear that when Shrx
J. B Tandon concluded his enquiry and definitely
found the appellant guilty of practically all the
chargs - for the first time suggested that the
Dum(sh‘nent of dismissal should be 'Che. %TOPET
form of punishment in this case. Shri J. 3.
Tandon was not, however, the cqmpetenf authori-
fy to dismiss the appellant and, therefore, he
could only make a report to the Deputy Corflrn%s-
sioner who was the person competent to 'd1§m1ss
the appellant. When the Deputy CommlsSIi(;Iilg;
accepted the report and conﬁrmed th;:d ;))P o
that the punishment of dismissal shou eb oing
flicted on the appellant, it was on that stage
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pellant was entitled to have a

reached that the ap !
further opportunity given to him to show cause
why that particular punishment should not be

inflicted on him. There is, therefore, no getting
away from the fact that Article 311(2) has not
been fully complied with and the appellant has
oot had the benefit of all the constitutional pro-
tection and accordingly his dismissal cannot be
supported. We, therefore, accept this appeal and
set aside the order of the Single Judge and decree
the appellant’s suit by making a declaration that
the order of dismissal passed by the Deputy Com-
missioner on December 17, 1951, purporting to dis-
miss the appellant from service was inoperative
and that the appellant was a member of the
service at the date of the institution of the suit
out of which this appeal has arisen. The appel-
lant will get costs throughout in all courts. He
must pay all court-fees that may be due from him.
Under Orde.r XIV, Rule 7 of the Supreme Court
Rules we direct that the appellant’s counsel be

paidB}.lli{s. Tf-eeS which we assess at Rs 250.
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