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m . g . Dua f o r  adjourning the case to the month of July, 1955. 
(Madho La 1 On 13th April, 1955, the solicitors wrote a. letter 

°“a) of request' to the Court at Panipat. which was 
m / s . Bain Mai- reCeived on 15th of April. 1955. A similar letter 
Nawai Kishore wrjtten b.v the solicitors to the plaintiff.

Chopra, j. defendant, according to his statement, acted
on this advice of his solicitors and did not appear 
at Panipat on 26th April. 1955.

For all these reasons. I would accept this 
appeal and set aside the ex parte decree passed by 
the Sub-Judge. The case is remitted to the said 
Court for being proceeded with and decided in 
accordance with the law. The parties have been 
directed to appear before the Sub-Judge on 13th 
January, 1958. They shall bear their own costs 
in this appeal, but the defendant shall pay Rs. 150 
to the plaintiff as costs for setting aside the ex 
parte decree, payment of which shall be condi­
tion precedent.

K.S.K.

SU PREM E COURT

1957

Dec„ 13th

Before S udh i  Ranjan Das, C. J ., T. L. Venkatarama 
Aiyar , Sudhanshu K um ar  Das, A. K. Sarkar and 

Vivian Bose, JJ.

KHEM  CH AN D,—A ppellant.

versus

THE UNION OF INDIA and o t h e r s ,— Respondents.

Civil Appeal No. 353 of 1957.
Constitution of India

Meaning, (1950)—-Articles 310 and 311—
Meaning ,  s c o p e  a n d  a m b it  o f -" R e a s o n a b le  Opportunity”— 
M e a n in g  o f -O p portunity  to show  cause against the pro- 
posed punishm ent not g i v e n - Effect of. 

H e ld ,  t h a t  A r t i c l e  3 1 0 ( 1 )  no doubt provides that every 
person falling  w ith in  it holds office during  the pleasure of



the President or the Governor, as the case may be. The 
language of both clauses (1) and (2) of Article 311 is pro- 
hibitory in form and is inconsistent with their being merely 
permissive and consequently those provisions have to be 
read as qualifications or provisos to Article 310(1). The 
limitations thus imposed on the exercise of the pleasure of 
the President or the Governor in the matter of the dismis- 
sal, removal or reduction in rank of Government servants 
constitute the measure of the constitutional protection 
afforded to the Government servants by Article 311(2).

Held further, that the reasonable opportunity envisag- 
ed by Article 311(2) includes—

(a) An opportunity to deny his guilt and establish 
his innocence, which he can only do if he is told 
what the charges levelled against him are and 
the allegations on which such charges are based;

(b) an opportunity to defend himself by cross-exa- 
mining the witnesses produced against him and 
by examining himself or any other witnesses 
in support of his defence; and finally

(c) an opportunity to make his representation as to
why the proposed punishment should not be in- 

 flicted on him, which he can only do if the com-
 petent authority, after the enquiry is over and
 after applying his mind to the gravity or other-
 wise of the charges proved against the Govern-
 ment servant tentatively proposes to inflict one
 of the the punishments and communicates the
 same to the Government servant.

Held, that when the Deputy Commissioner accepted the 
 report and confirmed the opinion of the Enquiry Officer that 
 the punishment of dismissal should be inflicted on the 
 appellant, it was on that stage being reached that the appel-
 lant was entitled to have a further opportunity given to

him to show cause why that particular punishment should 
not be inflicted on him. There is, therefore, no getting away 

 from the fact that Article 311(2) has not been fully com- 
plied with and the appellant has not had the benefit of all 
the constitutional protection and accordingly his dismissal 
cannot be supported.

Case law reviewed and discussed.
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Appeal by Special Leave from  the Judgment and 
Decree dated the 1st November, 1955, of the Punjab High 
Court (Circuit Bench) at Delhi in Regular Second Appeal 
No. 28-D of 1955, arising out of the Judgment and Decree, 
dated the 31st day of December, 1954 of the Court of the 
Senior Subordinate Judge at Delhi, in Regular Civil Appeal 
No 685 of 1954, affirming the Judgm ent and Decree of 
Subordinate Judge, Third Class, Delhi, in Suit No. 273/213 
of 1953.
For the Appellant: Mr. Janardhan Sharma, Advocate.

For the Respondents: Mr. C. K. Daphtary, Solicitor-General 
of India, (M /s. R. Ganapathy Iyer and R. H. 
Dhebar, Advocates, with him).

J ud g m ent

The Judgment of the Court was delivered by

D as, C. J.—This appeal by special leave 
granted by this Court to the plaintiff-appellant 
is directed against the judgment and decree 
passed on November 1, 1955, by a Single Judge 
of the Punjab High Court sitting in the Circuit. 
Bench at Delhi in regular second appeal No. 28-D 
of 1955.

The facts leading up to the present appeal are 
shortly as follows: On April 6, 1943, the appellant 
was appointed a sub-inspector under the Delhi 
Audit Fund. In February 1947, he was trans- 
erred to the Co-operative Societies Department 

an posted as sub-inspector in the Milk Scheme. 
* 1947, the appellant was confirmed by the
en eputy Commissioner of Delhi who was also 
e ex officio Registrar of Co-operative Societies.

,r^[US1t .1: 1948, the appellant was transferred to 
6 facilita tion  Department of the Co-opera- 

j  ,e 1°C?Q^es anc* Posted as sub-inspector. On
thJL rv f e aPPellant was suspended by the
then Deputy Commissioner, Delhi. On July ».



1949, the appellant was served with a charge-sheet 
under rule 6(1) of the Rules which had been 
framed, by the Chief Commissioner, Delhi to pro­
vide for the appointment to the subordinate services 
under his administrative control and the discipline 
and rights of appeal of members of those services. 
After formulating eight several charges the docu­
ment concluded as follows: “You are, therefore, 
called upon to show cause why you should not be 
dismissed from the service. You should also state 
in your reply whether you wish to be heard in 
person or whether you will produce defence. The 
reply should reach the Assistant Registrar, Co­
operative Societies, Delhi, within ten days from 
the receipt of this charge-sheet.” The charge- 
sheet was signed by Shri Rameshwar Dayal who 
was at that time the Deputy Commissioner of Delhi 
and was admittedly the authority competent to dis­
miss the appellant.

, The appellant duly submitted his explana- 
: tion in writing. One Shri Mahipal Singh, 

Inspector, Co-operative Societies was appointed 
by the Deputy Commissioner, Delhi the officer to 
hold the enquiry. The appellant attended two 
sittings before the Enquiry Officer and then ap­
plied to the Deputy Commsisioner to entrust the 
enquiry to some Gazetted Officer under him. This 
request of the appellant was rejected and he was 
informed accordingly. Indeed, the appellant was 
warned that the Enquiry Officer had been authoris­
ed to proceed with the enquiry ex parte if the ap­
pellant failed to attend the enquiry. The appel­
lant, however, did not, after October 20, 1949, 
attend any further sittings before the Enquiry 
Officer. The Enquiry Officer thereupon framed 
four additional charges against the appellant, 
namely, (1) for his refusal to attend the enquiry, 
(2) for his refusal to accept the service of the order
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of the Enquiry Officer. (3) for his absence without 
permission and (4) for his misconduct in snatching 
away papers from one Mohd. Ishaq and using un­
parliamentary and threatening language.

It appears that at or about this time the ap­
pellant ‘became involved in a criminal case on a 
charge under section 307 of the Indian Penal Code 
and on October 30. 1949. he was actually arrested 
but was released on bail two or three days later. 
Eventually on May 20, 1950, the appellant was dis­
charged from the criminal charge.

On November 14. 1951. the appellant was 
served with a notice signed by one Shri Vasudev 
Taneja, Superintendent. The notice was in the 
following terms: “Please note that you are to 
appear before Shri J. B. Tandon. I. A. S., Addi­
tional District Magistrate, on the 24th November. 
1951, at 10-30 a.m., in his court room in connection 
with the departmental enquiry pending against 
you.” The language employed in the notice does 
lend some support to the contention that the 
Enquiry Officer, Shri Mahipal Singh, had not con­
cluded the enquiry entrusted to him and that the 
departmental enquiry was still pending.

Pursuant to the notice the appellant appeared 
before Shri J. B. Tandon and urged two points, 
namely, (1) that the enquiry of the charges framed 
against him ought to have been held by a Gazett­
e Officer of the District Court and (2) that the 
enquiry should have been held in his presence, 

wi be noticed that both the points related to 
e enquiry before Shri Mahipal Singh. On 

December 13. 1951. Shri J, B. Tandon made a re- 
fl°r ' êr reciting the charge-sheet containing
can n0 i?e upon the appellant to show

se w y e should not be dismissed from service



and setting out the charges contained in the notice 
and summarising the explanation submitted by 
the appellant with regard to each of the charges 
and reciting the prayer of the appellant that the 
Enquiry Officer should be changed and the rejec­
tion thereof and the framing of additional 
charges and thd appellant’s absence from the en­
quiry with effect from October 20, 1949, the report 
proceeded to set out the actual charges which 
Shri Mahipal Singh was appointed to enquire into. 
The report then stated that the enquiry with re­
gard to the first two charges had been held in the 
presence of the appellant and the rest were en­
quired into ex parte as the appellant had absent­
ed himself from the enquiry. Then the report 
recited that twelve charges had been proved 
against the appellant and he was given the bene­
fit of doubt in respect of charge No. (iii) and that 
no charge-sheet had been given with regard to 
charges Nos. (xiii) and (xiv) and that no en­
quiry had been held on those charges. Out 
of the twelve charges said to have been 
proved against the appellant, Shri J. B.
Tandon found that no charge had been actually 
framed in one case and, therefore, he reduced the 
number of proved charges to eleven and proceeded 
to base his recommendation on them. After stat­
ing that the charges of embezzlement, acceptance 
of illegal gratification and borrowing of money 
from societies were so serious that even one of 
them alone was sufficient to demand the appel­
lant’s dismissal and that the entries made in his 
character roll disclosed that his work and con­
duct had not been Satisfactory and explaining that 
the enquiry had been held up by reason of the ap­
pellant having been challaned under section 307, 
Indian Penal Code, Shri J. B. Tandon, in his re­
port, formulated the following points for con­
sideration: namely, (1) what penalty should be
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• /-i r>n Qhri Khem Chand for the eleven
charges proved against him? (2) Whether his gun 
licence should be cancelled and (3) whether the
dues of societies, which had been proved, might 
be r e a l i s e d  out of the security deposit furnished 
by him? Then, after stating that a personal hear­
ing was given to the appellant who raised the two 
paints mentioned above and holding that there 
was no substance in either of them, paragraph 16 
of the report ran as follows: —

“The charges of embezzlement, acceptance 
of illegal gratification, making wrong 
statement, misbehaviour at the time of 
enquiry and refusal to receive orders 
to attend enquiry which had been 
proved against him are so serious that, 
I am sorry, I cannot suggest lesser 
punishment than dismissal from service 
and he may be dismissed.”

The report also recommended that the appellant’s 
gun licence be cancelled and that he be directed 
to surrender his licence and deposit the gun in 
the district Malkhana and that the money, which 

ad been proved to have been taken by the ap­
pellant from various societies, might aiso be re­
covered from the seem 1 v dep osit furnished by

• t61d *S no P°s^ v̂e and definite statement 
i:andon’s rePort that Shri Mahipal 

form i 3 concluded the enquiry or submitted a 
T a X J eP°n - The general tenor of Shri J. B. 
MahinalV eP.°rt’ however, suggests that Shri
twelve charges “ rive ®‘ d?flnite findings on
he wa<s rmt S- ' The aPPellant s grievance is that
Mawapsains L i n :  c ? ; f  t h e  *  Shri
report hac v5 ’  ̂ any ^ad keen made, and no such 

P ‘ has been exhibited in this case
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At the foot of Shri J. B. Tandon’s report the 
following endorsement appears over the signature 
of the Deputy Commissioner, Delhi under date 
December 14, 1951: “The report is approved. 
Action accordingly.” Thereupon on December 
17, 1951, a formal order was issued over the sig­
nature of the Deputy Commissioner, Delhi. It 
was in the following terms: —
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“I, the undersigned, do hereby dismiss Shri 
Khem Chand, sub-inspector, Co-opera­
tive Societies, Delhi, from the Govern­
ment Service with effect from the date 
of this order. He has been found guilty 
of the charges of embezzlement, accep­
tance of illegal gratification, making 
wrong statement, misbehaviour at the 
time of the enquiry and refusal to receive 
order to attend the enquiry. I further 
order that money which has been proved 
to have been taken by Shri Khem Chand 
from various societies be recovered from 
the security deposit furnished by him.” 

On March 15,1952, the appellant appealed to the 
Chief Commissioner, but his appeal was dismissed 
on December 8, 1952. Thereafter the appellant 
served a notice of suit on the respondents under 
section 80 of the Code of Civil Procedure and on 
May 21, 1953, filed civil suit No. 213 of 1953 com­
plaining, inter alia, that Article 311(2) had not 
been complied with. The suit was decreed by the 
Subordinate Judge, Delhi, on May 31, 1954, declar­
ing that the plaintiff’s dismissal was void and in­
operative and that the plaintiff continued to be in 
the service of the State of Delhi at the date of the 
institution of the suit and awarding costs to the 
plaintiff. The Unjon of India preferred an appeal 
against the judgment of the Subordinate Judge,
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Delhi but the appeal was dismissed by the Senior 
Subordinate Judge, Delhi on December 21, 1954, 
and the decree of the trial court was confirmed. 
A second appeal was taken by the defendants to 
the Punjab High Court. By his judgment dated 
November 1, 1955, the Single Judge held that 
there had been a substantial compliance with the 
provisions of Article 311 and accordingly accept­
ed the appeal, set aside the deci ee of the courts 
below and dismissed the plaintiff’s suit. On Septem­
ber 6, 1956, the plaintiff obtained special leave 
from this Court and *has preferred this appeal 
against the order of the learned Single Judge. 
The appellant has also been allowed to prosecute 
the appeal in forma pauperis.

In the courts below a point was raised as to 
whether the appellant was a member of any of the 
services referred to in Article 311. But it was con­
ceded before the High Court and has also been ad­
mitted before us that the appellant was such a 
member and consequently that point does not 
arise. The only point that has been canvassed 
before us, as it had been before the High Court, is: 

as the appellant given a reasonable opportunity 
o showing cause against the action proposed to be 
taken in regard to him ?

«0. , Ti lere. 1is no dispute that the appellant was 
m iirSiT1111 * char§e-sheet on July 9. 1949. as re­
ed ® *be Rules which had been fram-
governor^+K ^  ^ommissioner< Delhi and which 
It is alq 6 appellant’s conditions of service.
appeared atntwoedb that th° appellant actuaIly
Officer ■ Ti/r°. . heanngs before the Enquiry 
ly he wanted ahlpal SinSh’ but that subsequent- 

a tran$fer of the enquiry to some



other officer and that that prayer having been 
refused he' did not take any further part in the 
enquiry before that officer. There is no grievance 
that no opportunity had been given to him to de­
fend himself against the charges levelled against 
him in that enquiry. It is also an admitted fact 
that some time, after the appellant was discharged 
from the criminal case, he received a notice on 
November 14, 1951, requiring him to appear before 
Shri J. B. Tandon on November 25, 1951, in con­
nection with the pending enquiry. The appellant 
did appear on the appointed day, had been given 
a personal hearing and in fact raised the several 
objections against the enquiry held by Shri 
Mahipal Singh. His only grievance is that, after 
Shri J. B. Tandon had made his report on Decem­
ber 13, 1951, recommending the dismissal of the 
appellant and the Deputy Commissioner had on 
the very next day approved of the report and pro­
posed to take action accordingly, the appellant 
was not given an opportunity to show cause 
against the action so proposed to be taken in re­
gard to him, a’s he was entitled to under Article 
311 of the Constitution.
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In order to appreciate the arguments advance- 
ed by learned counsel for the parties, it is neces­
sary at this stage to 'set out the provisions of the 
Constitution bearing on them. The relevant por­
tions of Articles 310 and 311 of the Constitution, 
which substantially reproduce 'subsections (1)> ( ) 
and (3) of section 240 of the Government of India 
Act, 1935, are as follows: —

“310(1) Except as expressly provided by this 
Constitution, every person who is a 
member of a defence service or of a^civil 
service of the Union or of an All-India

Khem Chand 
v.

The Union of 
India

and others

Das, C. J.



Khem Chand 
v.

The Union of 
India

and others

Das, C. J.

service or holds any post connected with 
defence or any civil post under the 
Union, holds office during the pleasure 
of the President, and every person who 
is a member of a civil service of a State 
or holds any civil post under a State 
holds office during the pleasure of the 
Governor of the State.

PUNJAB SERIES [VOL. XI

(2) ........................

311(1) No person who is a member of a 
civil service of the Union or an All-India 
service or a civil service of a State or 
holds a civil post under the Union or a 
State shall be dismissed or removed by 
an authority subordinate to that by 
which he was appointed.

(2) No such person as aforesaid shall be dis­
missed or removed or reduced in rank 
until he has been given a reasonable op­
portunity of showing cause against the 
action proposed to be taken in regard to 
him :

Provided...........

(3) If any question arises whether it is 
reasonably practicable to give to any 
person an opportunity of showing cause 
under clause (2). the decision thereon of 

e authority empowered to dismiss or 
remove such person or to reduce him in 

ari. rauk, as the case may be. shall be final.” 
er o the question canvassed before us



depends on a true construction of the aforesaid 
provisions and in particular on the view we take 
as to tjie meaning, scope and ambit of Article 
311(2). In Parshotam Lai Dhingra’s case (1), it 
was said that the word “removed” was not in sec­
tion 240(3) but had been introduced in , Article 
311(2). It may be mentioned that although the 
word “removed” was not actually used in section 
240(3), the reference to dismissal, according to 
section 277, included a reference to removal.
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Article 310(1) no doubt provides that every 
person falling within it holds office during the 
pleasure of the President Or the Governor, as the 
case may be. The language of both clauses (1) 
and (2) of Article 311 is prohibitory in form and 
was held by the Judicial Committee in High Com­
missioner for India v. I. M. Lai (2), to be inconsis­
tent with their being merely permissive and con­
sequently those provisions have to be read as quali­
fications or provisos to Article 310(1) as has been 
held by fhe Judicial Committee in that case and 
recently by this Court in Parshotam Lai Dhingra 
v. The Union of India (1), in a judgment pro­
nounced on November 1, 1957. The limitations 

j thus imposed on the exercise  ̂of the pleasure of the 
President or the Governor in the matter of the 
dismissal, removal or reduction in rank of Govern­
ment servants constitute the measure of the con­
stitutional protection afforded to the Government 
servants by Article 311(2).

Clause (1) of Article 311 is quite explicit and 
protects government servants of the kinds re­
ferred to therein by providing that they cannot

(1) A . I .R .  1958 S .C .  36.
(2) L.R. (1948) 75 I.A. 225 at P. 241.
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be dismissed, or removed or reduced m rank by 
a lesser authority than that which appointed them. 
Likewise clause (2) protects government servants 
against being dismissed, removed or reduced in
rank  without being given a reasonable oppor­
tun ity  to show cause against the action proposed 
to be taken in regard to them. As has been ex­
plained by this Court in Parshotam Lai Dhingra’s 
case, the expressions ‘dismissed’, ‘removed’ and 
‘reduced in  rank’ are technical words taken from 
the service rules where they are used to denote 
the three major categories of punishments.

In  exercise of powers conferred by section 
96-B(2) of the Government of India Act, 1915, the 
Secretary of State in Council framed Civil Service 
(Governors Provinces Classification) Rules. Rules 
(x) and (xiii) of those rules provided that local 
Government might, for good and sufficient reasons. 
inflict the several punishments therein mentioned 
on persons therein indicated. Rule (xiv) pres­
cribed the procedure for all cases in which dis­
missal, removal or reduction in rank of any officer 
was intended to be ordered. These rules were 
reproduced with some modifications in the Civil 
Services (Classification, Control and Appeal) 
Rules which were, on May 27, 1930. promulgated 
J e Secretary of State in Council in exercise 

ot the same powers under section 96-B of the 
Government of India Act. 1915. Rule 49 of those
m e n *  :=P,'CJ( ° Ci seven different kinds of punish-
bp i J! W t?oû ’ i° r good and sufficient reasons,
therpiTn°Se ^P°n members of the services
(xiv) wi+beC1̂ eC*’ reproduced old rule
(xiv) w ith greater details. It provided:

°u prejudice to the provisions of the
nrv? 1C ^er.vants (inquiries) Act. 1850, no 

er of dismissal, removal or reduction
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shall be passed on a member of 
a Service (other than an order 
based on facts which have led to hi's con­
viction in a criminal court or by a Court 
Martial) unless he has been informed in 
writing of the grounds on which it is 
proposed to take action, and has been 
afforded an adequate opportunity of 
defending himself. The grounds on 
which it is proposed to take action shall 
be reduced to the form of a definite 
charge or charges which shall be com­
municated to the person charged, to­
gether with a statement of the allega­
tions on which each charge is based and 
of any other circumstances which it is 
proposed to take into consideration in 
passing orders on the ca'se. He shall be 
required, within a reasonable time, to 
put in a written statement of his defence 
and to state whether he desires to be 
heard in person. If he so desires, or if 
the authority concerned so direct, an 
oral inquiry shall be held. At that 
inquiry oral evidence shall be heard as 
to such of the allegations as are not ad­
mitted, and the person charged shall be 
entitled to cross-examine the witnesses, 
to give evidence in person and to have 
such witnesses called, as he may wish, 
provided that the officer conducting the 
inquiry may, for special and sufficient 
reason to be recorded in writing, refuse 
to call a witness. The proceedings shall 
contain a sufficient record of the evid­
ence and a statement of the findings and 
the grounds thereof. This rule shall 
not apply where the person concerned 
has absconded, or where it is for other
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reasons impracticable to communicate 
with him. All or any of the provisions 
of the rule may, in exceptional cases, 
for special and sufficient reasons to be 
recorded in writing, be waived, where 

c there is a difficulty in observing exactly 
the requirements of the' rule and those 
requirements can be waived without 
injustice to the person charged.’’

Similar rules were framed and are to be found in 
the Indian Railway Establishment Code which 
governs the railway servants. Rule 6 of the Rules 
framed by the Chief Commissioner, Delhi, referred 
to above, is more or less on the same lines.

In R. Venkata Rao v. Secretary of State for 
India (1), it was held, with reference to the rules 
made under section 96-B of the Government of 
India Act, 1915, that while that section assured 
that the tenure of office, though at pleasure, would 
not be subject to capricious and arbitrary action, 
but would be regulated by the rules, it gave no 
right to the appellant, enforceable by action, to 

old his office in accordance with those rules. It 
was held that section 96-B and the rules made 

ereunder only made provisions for the redress 
° §nevances by administrative process. The 
????10̂  Government servants was, therefore, 

er insecure, for his office being held during
rvfe-rJ^aS1Are Crown under the Government
j „ la c ’̂ 1^15, the rules could not override or 
rnl 3 6 i ! ° m slatute and the protection of the 
ltfl thC0Ui  ? 0t be enforced by action so as to nul- 
tho a Û e ^seH- The only protection that

vernment servants had was that, by virtue
(1) L.R. (1936) 64 I.A. 55.
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of section 96-B(l), they could not be dismissed by 
an authority subordinate to that by which they 
were appointed. The position, however, improved 
to some extent under the 1935 Act which, by sec­
tion 240(3), gave a further protection, in addition 
to that provided in section 240(2) which reproduced 
the protection of section 96-B(l) of the Govern­
ment of India Act, 1915. We have, therefore, to 
determine the true meaning, scope and ambit of 
this new protection given by section 240(3) of the 
Government of India Act, 1935, which has been re­
produced in Article 311(2).
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The majority of the Judges of the Federal 
Court (Spens, C. J., and Zafarulla Khan, J.) in 
I. M. LalVs case (1), took the view that in sub­
section (3) of section 240 there had been enacted 
provisions of a very limited scope in permanent 
statutory form as compared with the provisions 
under the rules considered in Venkata Rao’s case. 
Further down, after referring to the fact that prior 
to 1935 a sort of protection for the servants of the 
Crown provided by subsection (3) was merely to 
be found in the rules, many and various and liable 
to change, their Lordships proceeded to state that 
from those rules had been picked out and enacted 
in the section itself certain limited specific provi­
sions only. The majority of the Federal Court at 
page 138 construed section 240(3) as follows:

“In our judgment the words •' “against the 
action proposed to be taken in regard 
to him” require that there should be 
a definite proposal by some authority 
either to dismiss a civil servant or to 
reduce him in rank or alternatively to

(1) (1945) F.C.R. 103. 136.
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dismiss or reduce him in rank as and 
when final action may be determined 
upon. It should be noted that the sub­
section does not require any inquiry, 
any formulation of charges, or any op­
portunity of defence against those 
charges. All that it expressly requires 
is that where it is proposed to dismiss 
or reduce in rank a civil servant he 
should be given reasonable opportunity 
of showing cause against the proposal 
to dismiss or reduce him. It is also 
significant that there is no indication as 
to the authority by whom the action is 
to be proposed. It does, however, seem 
to us that the subsection requires that 
as and when an authority is definitely 
proposing to dismiss or to reduce in 
rank a member of the civil service he 
shall be so told and he shall be given 
an opportunity of putting his case 
against the proposed action and as that 
opportunity has to be a reasonable op­
portunity, it seems to us that the sec­
tion requires not only notification of 
the action proposed but of the grounds 
on which the authority is proposing 
that the action should be taken, and 
that the person concerned must then 
be given reasonable time to make his 
representations against the proposed 
action and the grounds on which it is 
^ °P oSe<̂  to be taken. It is suggested 

at in some cases it will be sufficient 
° n̂chcate the charges, the evidence 

on which those charges are put forward 
an to make it clear that unless the 
person can on that information show 
§°o cause against being dismissed or
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reduced if all or any of the charges are Khem Chand 
proved dism issal or reduction in rank Th« ^  0( 
will follow. This may indeed be suffi- India 
cient in some case's. In our judgment and others 
each case will have to turn on its own Das, c. j. 
facts, but the real point of the sub­
section is in our judgment that the 
person who is to be dismissed or reduc­
ed must know that that punishment is 
proposed as the punishment for certain 
acts or omissions on his part and must 
be told the grounds on which it is pro­
posed to take such action and must be 
given a reasonable opportunity of show­
ing cause why Such punishment should 
not be imposed. That in our judgment 
involves in all cases where there is an 
enquiry and as a result thereof some 
authority definitely proposes dismissal 
or reduction in rank, that the person 
concerned shall be told in full, or ade­
quately summarised form, the results 
of that enquiry, and the findings of the 
enquiring officer and be given an op­
portunity of showing cause with that 
information why he should not suffer 
the proposed dismissal or reduction of 
rank.”

The above passage indicates that in the view of the 
majority of the judges of the Federal Court sec­
tion 240(3) corresponding now to article 311(2) 
does not “require any inquiry, any formulation of 
charges or any opportunity to defend against those 
charges.” According to them “all that it expressly 
requires is that where it is proposed to dismiss or 
reduce in rank a civil servant he should be given 
reasonable opportunity of showing cause against
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the proposal to dismiss or reduce him . Their 
Lordships added that as that opportunity had to be 
a reasonable opportunity the section must be .taken 
to require “not only notification of the action pro­
posed but of the grounds on which the authority 
is proposing that the action should be taken and 
that the person concerned must then be given 
reasonable time to make his representations against
the proposed action and the grounds on which it is 
proposed to be taken’ . It is quite* clear that the 
majority of the Federal Court put a somewhat 
narrow interpretation on the relevant provision in 
that they considered that the requirement of 
reasonable opportunity contemplated by it arose 
only at a later stage when the competent authori­
ty definitely proposed to take a particular action 
and that this opportunity did not cover the earlier 
stage where charges were formulated and enquired 
into.

Varadachariar. J.. in his dissenting judgment 
took much the same view on this point as did the 
High Court. The High Court observed as follows:

The plaintiff’s contention is that this op­
portunity should have been afforded to 
him after the finding of the enquiring 
officer had been considered and the 
punishment decided upon. With this 
contention we are unable to agree 

ig t charges were served on the plain- 
i and at the end he was asked to 

snow cause whv he should not be dis­
missed, removed or reduced or sub- 
„„C+1 SUĈ  °lher disciplinary action 
fit + 6 (lornpetent authority may think 
Rulf*oen jrCe °̂r breach of Government 

an conduct unbecoming to the



Indian Civil Service. He was aware 
from the very start of the enquiry 

• against him that removal from service 
was one of the various actions that 
could have been taken against him in 
the event of some or all the 1 charges 
being established, and in this sense he 
was showing cause during the course of 
the inquiry against the action pro­
posed. The plaintiff’s contention that 
there should be two enquiries, the first 
to establish that he had been guilty 
and the second to determine what 
should be the appropriate punishment, 
and that in each stage he should have 
reasonable and independent opportu­
nities to defend and show cause does 
not appear to be correct or intended by 
the Legislature (1).”

In agreement with the High Court Varadachariar 
J., held that the requirements of subsection (3) of 
section 240 demanded nothing beyond what was 
required for compliance with the provisions of rule 
55 of the Civil Services (Classification, Control and 
Appeal) Rules. His Lordship found nothing in the 
language of clause (3) to indicate that anything 
more or anything different was contemplated or 
to suggest that a further opportunity was to be 
given after the enquiry had been completed in the 
presence of the officer charged and the enquiring 
officer had made his report. The learned Judge 
was unable to accept the Suggestion that the words 
of the statute were appropriate only to the stage 
when the authorities would be in a position to indi­
cate definitely what action they intended to take, 
namely, whether it was to be one of dismissal or 
one of reduction and that this could be predicated
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only after the E nquiring  officer had made his

rePTn our judgment neither of the two views can 
be accepted as a completely correct exposition o 
the intendment of the provisions of section 240(3) 
of the Government of India Act, 1935. now em­
bodied in Article 311(2) of the Constitution. In­
deed the learned Solicitor-General does not con­
tend that this provision is confined to guaranteeing^ 
to the Government servant an opportunity to be 
given to him only at the later stage of showing 
cause against the punishment proposed to be im­
posed on him. We think that the learned Solicitor- 
General is entirely right in not pressing for such 
a limited construction of the provisions under con­
sideration. It is true that the provision does not. 
in terms, refer to different stages at which op­
portunity is to be given to the officer concerned. 
All that it says is that the Government servant 
must be given a reasonable opportunity of showing 
cause against the action proposed to be taken in 
regard to him. He must not only be given an 
opportunity but such opportunity must be a 
reasonable one. In order that the opportunity to 
show cause against the proposed action may be 
regarded as a reasonable one. it is quite obviously 
necessary that the Government servant should 
have the opportunity to say, if that be his case.

at he has not h>een guilty of any misconduct to 
me^  any Punishment at all and also that the 
particular punishment proposed to be given is

+i?10re dras *̂c anc* severe than he deserves.
x eSe ?*eas have a direct bearing on the ques- 

in ev,° ?un*shment and may well be put forward

m ent0WH ?h i:sa“s ethagainSt proposed punish'as i ls tae correct meaning of the clause,
is onen S ' What consequences follow-? If it
vision tn + Government servant under this pro-

on ° C°ntend’ if that be the fact, that he is not



guilty of any misconduct then how can he take 
that plea unless he is told what misconduct is 
alleged against him? If the opportunity to show 
cause is to be a reasonable one it is clear that he 
should be. informed about the charge or charges 
levelled against him and the evidence by’ which 
it is sought to be established, for it is only then 
that he will be able to put forward hi's defence. 
If the purpose of this provision is to give the 
Governmnet servant an opportunity to exonerate 
himself from the charge and if this opportunity 
is to be a reasonable one he should be allowed to 
show that the evidence again'st him is not worthy 
of credence or consideration and that he can only 
do if he is given a chance to cross-examine the 
witnesses called against him and to examine him­
self or any other witness in support of his defence. 
All this appears to us to be implicit in the langu­
age used in the clause, but this does not exhaust 
his rights. In addition to showing that he has not 
been guilty of any misconduct so as to merit any 
punishment, it is reasonable that he should also 
have an opportunity to contend that the charge's 
proved against him do not necessarily require the 
particular punishment proposed to be meted out 
to him. He may say, for instance, that although 
he has been guilty of some misconduct it is not of 
such a .character as to merit the extreme punish­
ment of dismissal or even of removal or reduction 
in rank and that any of the lesser punishments 
ought to be sufficient in his case.

To summarise: the reasonable opportunity 
envisaged by the provision under consideration 
includes—

(a) An opportunity to deny his guilt and 
establish his innocence, which he can 
only do if he is told what the charges
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levelled against him are and the 
allegation's on which such charges are 
based;

(b) an opportunity to defend himself by 
< cross-exam ining the witnesses produc­

ed against him  and by .examining him­
self or any other witnesses in support 
of his defence; and finally

(c) an opportunity to make his representa­
tion as to why the proposed punish­
ment should not be inflicted on him, 
which he can only do if the competent 
authority, after the enquiry is over 
and after applying his mind to the 
gravity or otherwise of the charges 
proved against the Government servant 
tentatively proposes to inflict one of 
the three punishments and communi­
cates the same to the Government 
servant.

In short the substance of the protection provided 
by rules, like rule 55 referred to above, was bodily 
lifted out of the rules and together with an addi­
tional opportunity embodied in section 240(3) of 
the Government of India Act, 1935, so as to give a 
statutory protection to the Government servants 
and has now been incorporated in Article 311(2)
so as o convert the protection into a constitutional 
safeguard.

chid G- suPP°rt f°r our above mentioned con- 
in T °m 1Tt tt?  iu d § m e n t  of the Judicial Committee 
inw a * s case• ^  's truo that after quot-
of the °f the PassaSe from the judgment

°f the Federal Court ** out above
w ith the v ie ^ th k  P3;?e 242 'stated that theV a8reed aken by the ma jority of the Federal
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Court, but their Lordships did not stop there and K^ m  chand 
went on to say: •».

The Union- ©f
ut • • • IndiaIn tneir opinion, subsection 3 of 'section 240 and others 

. was not intended to be, and was not, a Das, c, j. 
reproduction of rule 55, which was left 
unaffected as an administrative rule.
Rule 55 is concerned that the civil 
servant 'shall be informed “of the 
grounds on which it is proposed to take 
action”, and to afford him an adequate 
opportunity of! .defending himself .
against charges which have to be re­
duced to writing; this is in marked 
contrast to the statutory provision of 
“a reasonable opportunity o:f showing 
cause against the action proposed to be 
taken in regard to him”. In the opinion 
of their Lordships, no action is proposed 
within the meaning of the subsection 
until a definite conclusion has been 
come to on the charges, and the actual 
punishment to follow is provisionally . 
determined on. Before that 'stage, the 
charges are unproved and the suggest­
ed punishments are merely hypotheti­
cal. It is on that stage being reached 
that the 'statute gives the civil servant 
the opportunity for which subsection 
3 makes provision. Their Lordships 
would only add that they see no diffi­
culty in the statutory opportunity being 
reasonably afforded at more than one 
■stage. If the civil servant has been 
through an inquiry under rule 55, it 
would not be reasonable that he ŝhould 
ask for a repetition of that stage, if  duly 
carried out, but that would not exhaust 
his statutory right, and he would still
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be entitled to represent against the 
punishment proposed as the result of 
the findings of the inquiry.'’

The above passage quite clearly explains that the 
point oil which their Lordships of the Judicial 
Committee agreed with the majority of the 
Federal Court is that a further opportunity is to 
be given to the Government servant after the 
charges have been established against him and a 
particular punishment is proposed to be meted 
out to him. The opening sentence in the above 
passage, namely, that section 240(3) was not a 
reproduction of rule 55 and that rule 55 was left 
unaffected as an administrative rule does seem to 
suggest that section 240(3) is not at all concerned 
with the enquiry into the charges which comes at 
the earlier stage, but a close reading of the rest 
of that passage will indicate that in their Lord­
ships’ view the substance of the protection of rule 
55 is also included in section 240(3) and to that is 
superadded, by way of further protection, the 
necessity of giving yet another opportunity to the 
Government servant at the stage where the 
charges are proved against him and a particular 
punishment is tentatively proposed to be inflict­
ed on him. Their Lordsips referred to “statutory 
opportunity being reasonably afforded at more 
t an one stage”, that is to say, that the opportu- 
m. las a  ̂ more Stages than one are comprised 
if1 if11 opportunity contemplated by the statute 
i Se ' ^  course, if the Government servant has 

E°ugh the enquiry under rule 55, it would
tion nr T na^̂ e tbat be sbould ask for a repeti-
nlinc +u , a „ bta§e’ if duly carried out, which im­plies that if55 o r  an n? encluiry has been held under rule
cular servanT+tf011̂  fUle applicable to the parti‘ 
him to ask 11 W?U be quite reasonable for

an enquiry. Therefore, in a case
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where there is no rule like rule 55 the necessity Khem chand 
of an enquiry was implicit in section 240(3) and is
so m Article 311(2) itself. Further their Lord- ^ in d lf  *  
ships say that an enquiry under rule 55 “would and others 
not exhaust his statutory right and he would still Das, c j. 
be entitled to make a representation against the ' 
punishment proposed as the result of the findings 
of the enquiry”. This clearly proceeds on the 
basis that the right to defend himself in the en­
quiry and the right to make representation against 

' the proposed punishment are all parts of his “sta­
tutory right” and are implicit in the reasonable 
opportunity provided by the statute itself for the 
protection of the Government servant.

The learned Solicitor-General appearing for 
the Union of India, then, contends that assuming 
that the Government servant is entitled to have 
an opportunity not only to show cause against his 

j guilt but also an opportunity to show cause against 
the punishment proposed to be inflicted on him, 
the appellant in the present case has had both 

! such opportunities, for by the notice served on 
him on July 9, 1949, the appellant was called up­
on to show cause against the charges as well as 
against the punishment of dismissal in case the 
charges were established. He points out that in 

, I. M. Lall’s case the notice given to I. M. Lall 
i did not specify dismissal as the only and parti­

cular punishment proposed to be imposed on him, 
but called upon him to show cause why he should 
not be dismissed, removed or reduced or subjected 
to such other disciplinary action as the competent 
authority might think fit to enforce, whereas in 
the present case the notice referred to above 
clearly indicated that the punishment of dis 
missal alone was proposed to be inflicte .
The learned Solicitor-General in support of 
his contention relies on the observations of e 
majority of the Federal Court quoted above and
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. ^articu lar on the  passage w here  their Lord­
ships stated “th a t in  some cases it would be quite 
sufficient to indicate  th e  charges, the evidence 
on which those charges a re  pu t forw ard and to 
m ake it clear th a t unless th e  person can on that 
inform ation show good cause against being dis­
missed or reduced in  ran k  if a ll or any of the 
charges are  proved, dism issal 01 i eduction in rank 
would follow and th a t th is w ould be sufficient in 
some cases.” He also ’strong ly  relies on the cir­
cumstance th a t th e ir L ordsh ips of the Judicial 
Committee, a fte r quoting the above passage, stated 
that they agreed w ith  the  view  taken by the 
m ajority of the  Federal C ourt. But as we have 
already explained, the o ther observations of their 
Lordships of the  Jud ic ia l Com m ittee, which 
follow im m ediately, quite  c learly  indicate that 
w hat they agreed w ith  w as th a t a second opportu­
nity  was to be given to the G overnm ent servant 
concerned a fte r the  charge's had been brought 
home to him  as a resu lt of the  enquiry. Their 
Lordships m ade it clear th a t no action could, in 
their view, be said to be proposed w ithin the 
m eaning of the  section un til a definite conclusion 
had been come to on the  charges and the actual 
punishm ent to follow was provisionally deter­
m ined on, for before th a t s t a g e  the charges re­
m ained unproved and the  su ggested punishments 
were m erely hypothetical and that it was on that 
stage being reached th a t the sta tu te  gave the 

°PP°r tu n ity for which subsection
m ent o A h ^ T 51! ? ' A cl°'Sc perusal of thc J’ud^  
c a s e J m A  Jud lc la l C om m ittee in /. M. b all’s 
—  . ’ °w ever, show th a t the decision in that

S S t f h a T n r S  RI™ "d
l'! 'L Pr0P0Sed punishm ent m erely  because in

given to I. M

bSEiCetheSeS i0nPUnishmCnlsdecision proceeded

La 11 against 
the

were included, 
roallv on the



ground that this opportunity should have 
been given after a stage had been reached 
where, the charges had been established and the 
competent authority had applied its mind to the 
gravity or otherwise of the proved charges 
tentatively and proposed a particular’ punish­
ment. There is, as the Solicitor-General fairly 
concedes, no practical difficulty in follow­
ing this procedure of giving two notices at the 
two stages. This procedure also has the merit of 
giving some assurance to the officer concerned 
that the competent authority maintains an open 
mind with regard to him. If the competent au­
thority were to determine, before the charges 
were proved, that a particular punishment would 
be meted out to the Government servant con­
cerned, the latter may well feel that the competent 
authority had formed an opinion against him, 
generally on -the Subject-matter of the charge or, 
at any rate, as regards the punishment itself. 
Considered from this aspect also the construction 
adopted by us appears to be consonant with the 
fundamental principle of jurisprudence that jus­
tice must not only be done but must also be seen 
to have been done.

It is on the facts quite clear that when Shri 
J. B Tandon concluded his enquiry and definitely 
found the appellant guilty of practically all the 
charg' for the first time suggested that the
punishment of dismissal should be the proper 
form of punishment in this case. Shri J. B. 
Tandon was not, however, the competent authori­
ty to dismiss the appellant and, therefore, he 
could only make a report to the Deputy Commis­
sioner who was the person competent to dismiss 
the appellant. When the Deputy Commissioner 
accepted the report and confirmed the opinion 
that the punishment of dismissal should be in­
flicted on the appellant, it was on that stage emg
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reached that the appellant was entitled to have a 
t o S e r  opportunity given to h.m to show cause 
why that particular punishment should not be 
inflicted on him. There is. therefore, no getting 
away from the fact that Article 311(2) has not 
been fully complied with and the appellant has 
not had the benefit of all the constitutional pro­
tection and accordingly his dismissal cannot be 
supported. We, therefore, accept this appeal and 
set aside the order of the Single Judge and decree 
the appellant’s suit by making a declaration that 
the order of dismissal passed by the Deputy Com­
missioner on December 17, 1951. purporting to dis­
miss the appellant from service was inoperative 
and that the appellant was a member of the 
service at the date of the institution of the suit 
out of which this appeal has arisen. The appel­
lant will get cost's throughout in all courts. He 
must pay all court-fees that may be due from him. 
Under Order XIV, Rule 7 of the Supreme Court 
Rules we direct that the appellant’s counsel be 
paid his fees which we assess at Rs 250.

B.R.T.
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